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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, JANUARY 14, 1999
APPLI CATI ON OF

VI RG NI A ELECTRI C AND
PONER COMPANY CASE NO. PUE980462

For Approval of Expenditures

for New Generation Facilities
pursuant to Va. Code 8§ 56-234.3 and
for a certificate of public

conveni ence and necessity pursuant to
Va. Code § 56-265.2

ORDER

On August 11, 1998, Virginia Electric and Power Conpany
("Virginia Power" or "Conpany') filed the instant application
(the "Application"), requesting regulatory approval for the
construction of five new gas-fired turbine generator units of
approxi mately 150 negawatts ("MWN) capacity each, to be
installed either at a site in Caroline County or a site in
Fauqui er County. A related application seeks regulatory
approval for construction of transm ssion facilities necessary
to connect these generators to the electric transm ssion grid.

The Application has been twi ce anended. First, Virginia
Power sought to increase the nunber of units fromfive to six,
and also to utilize both sites. Later, inits rebuttal
testinony, the Conpany nodified the request to seek authority to

construct only the first four units, using only its site in


http://www.state.va.us/scc/contact.htm#General

Fauqui er County. It is proposed that the 4 units would begin
operation on or about July 1, 2000.

On Septenber 2, 1998, the Comm ssion Staff ("Staff") noved
for a ruling as to whether the Rules Governing the Use of
Bi ddi ng Progranms to Purchase Electricity from O her Power
Suppliers, now codified at 20 VAC 5-301-10 ("Rules"), were
applicable to Virginia Power's filings. Pursuant to the
Comm ssion's order, also issued on Septenber 2, 1998, the
Conpany filed its response to the notion on Septenber 16, 1998,
and replies to this response were filed by other interested
parties and by the Staff.

Virginia Power's response to the notion stated that it no
| onger had either an active bidding programor a long term
resource plan, and so was not subject to the Rules, but if the
Comm ssi on found ot herw se, requested an exenption fromthe
Rul es. The Conpany asserted that the "critical need in 2000 and
2001 for extensive capacity warrants an exenption"” for its
Application, and that the Application could not be "accommvdat ed
within a conpetitive bidding process because of the quick
tinetable.” The Conpany requested the Conm ssion grant an
exenption fromthe Rules "in order to assure the tinely
avai lability of this peaking capacity in 2000."

On Cctober 20, 1998, the Comm ssion issued an order

establishing a procedural framework within which to resolve the



i ssues raised by Staff's request for a ruling and the responses
filed. The Conm ssion found that an expedited hearing should be
convened to determ ne, "the need for capacity and how any need
can best be net, whether the Bidding Rules are applicable and if
so whether Virginia Power should be granted an exenption from
them and whether the Virginia Power's asserted 'quick
ti nmetabl e’ can accommobdat e neani ngful participation from ot her
parties.” To encourage nmeani ngful participation by other
potential energy suppliers, the Comm ssion further directed
Virginia Power to file, "docunents and materials necessary to
enable interested parties to determ ne whether, if there is a
need for additional capacity, they can neet such need through
construction or purchase of generating capacity, demand side
measures, or otherwise.”" A nunber of parties did respond to our
order of COctober 20, 1998, by prefiling an intent to bid or
testinmony indicating their interest in submtting bids for
capacity that the Comm ssion may ultimately find to be needed by
Virginia Power.?!

The Comm ssion convened a public hearing on January 5,

1999, which concluded three days |ater after receiving testinony

! Florida Power & Light filed notice of its intent to bid and Verified

Decl aration. Qher parties presenting testinony indicating an interest in
subm tting bids included Edi son M ssion Energy, LGXE Power, Dynergy Power
Corp., Westnoreland Energy Inc., and Cal pi ne Corporation. Wstvaco and the
Vi rgi ni a | ndependent Power Producers indicated an interest in extending

exi sting power contracts. Additionally, Ingenco, a small scal e provider of
di stributed generation capacity, provided testinony through Public w tnesses.



fromfive witnesses for Virginia Power, eight w tnesses from
ot her power producers, a witness for the Attorney Ceneral, and
two Staff witnesses. The witnesses testifying on behal f of
potential bidders gave few specific details on their individual
proposal s to provi de peaking capacity. Thus, the record is
unclear as to whether tinely bids could be received after the
hearing and, if so, whether such bids would be under the
benchmark pricing established by Virginia Power's construction
proposal. W understand the reluctance of these parties to

di scl ose the conpetitively sensitive details of their potenti al
bi ds.

In addition to evidence of potential bids, the prospect for
greater market power concentration resulting from Virginia Power
constructing the requested gas-fired turbine generator units was
al so addressed by witnesses for the Attorney CGeneral, Staff, dd
Dom ni on Electric Cooperative and the Virginia | ndependent Power
Pr oducers.

W will begin wwth an analysis of the Rules and the reasons
for their promulgation to determne their applicability to

Virginia Power today.



The Comm ssion pronul gated the Rul es by order dated
Novenber 29, 1990, in Case No. PUE900029.°% This case was
est abl i shed because:

i ssues relative to the bidding process,
including the propriety of an excl usive

bi ddi ng program and t he proper weighting of
utility construction conpared to purchase
options, have arisen in a nunber of recent
certificate and arbitrati on proceedi ngs
filed with this Comm ssion. The grow ng use
of bidding prograns and the questions raised
in those several proceedings resulted in our
determnation that it was necessary to
initiate this investigation to revisit the
principles discussed in the January 1988
Order and to adopt clear rules to delineate
a framework for the contracting process
between utilities and other power suppliers,
both qualifying facilities under PURPA and
non- PURPA i ndependent power producers.

The Comm ssion concluded in this order that "bidding prograns
continue to provide electric utilities with an excellent option
for acquiring necessary capacity in an orderly and reasonabl e

manner," and that a utility that establishes such a program

"should be free to refuse offers of capacity that have been

recei ved outside of its bidding program"?

2 Commonweal th of Virginia, ex. rel State Corporation Conmi ssion, Ex Parte:

In the matter of adopting Commi ssion rules for electric capacity bidding
prograns, 1990 S.C.C. Ann. Rep. 340. The Conm ssion had earlier announced
policy guidelines regarding utility capacity bidding progranms in Comobnweal th
of Virginia, ex. rel State Corporation Conm ssion, Ex Parte: 1In the matter
of adopting Comni ssion policy regarding the purchase of electricity by public
utilities fromqualifying facilities when there is a surplus of power
avai | abl e, Case No. PUEB70080, 1988 S.C. C. Ann. Rep. 297, Final Order

January 29, 1988 ("January 1988 Order").

31990 S.C.C. Ann. Rep. 340. Rule IX codifies this statenent.



In the January 1988 Order, the Comm ssion noted it had
instituted the proceeding "to consider questions surrounding the
acquisition of additional generating capacity by electric
utilities." A conprehensive review of this subject was needed
"as a result of the contention by one of the state's nmjor
utilities, Virginia Power, that it was receiving capacity offers
in anbunts greater than its projected needs for the foreseeabl e
future. "

Both the guidelines and the Rules were intended to inpose
sonme structure in utility capacity acquisition at a tinme when
federal |aw’ and regul ati ons had caused nunbers of new
participants to respond to a newy created opportunity to market
power to traditional utilities. Prior to the inplenentation of
the Rules, utilities were required to accept capacity offers
fromqualifying facilities and small power producers whenever
they had need for capacity additions and to establish the price
for such purchases at the utility's "avoided cost"” on a case-by-
case basis. Soon, both Virginia Power and this Comm ssion were
enbroiled in nunbers of protracted and contenti ous negoti ati ons.
Hence, the Rules established the inportant quid pro quo that

utilities that established bidding progranms could refuse offers

4 1988 S.C.C. Ann. Rep. 297.

> The Public Uility Regulatory Policies Act of 1978, 16 U. S.C. 2601 et seq.,
("PURPA") .



recei ved outside the bidding program Wth |limted exceptions,
all capacity acquisition was to be conducted through the
utility's bidding program The bids thensel ves, conpared
against the utility's benchmark cost of building the capacity
itself, which by rule it nust determ ne, established an
accept abl e proxy for avoi ded costs.

In the January 1988 Order, the Comm ssion stated that it
"envisions a systemin which a utility determning a need for
addi tional power woul d issue, probably on an annual basis, a
formof 'Requests for Proposals,' ("RFP') identifying its
requirenents in broad general terns, and the factors to be used
in selecting projects to neet those needs. Participants in the
mar ket woul d evaluate this RFP in light of their own best
interests and respond accordingly.” The Conm ssion cautioned
utilities to "guard against the tenptation to make an RFP overly
restrictive in ternms of the types of projects which could
reasonably neet the threshold requirenents. It is inportant
that the process give a fair opportunity to all participants."®

It is unquestioned that Virginia Power established and
mai nt ai ned a bidding program The record is replete with
references to various RFPs issued by the Conpany over the years.

At no time has Virginia Power advised the Comm ssion or the

61988 S.C.C. Ann. Rep. 298 (footnote 3).



interested public that it has abandoned its biddi ng program

whi ch woul d re-open its obligation to accept capacity offers.

If at any time Virginia Power intends to formally abandon its

bi ddi ng program then the Conpany is directed to file with this
Conmi ssion its notice of election to do so. Included in such
notice shall be a conplete description of the Conpany's

met hodol ogy for determning its avoided costs under PURPA. This
met hodol ogy will be in lieu of the use of conpetitive bids for
determ ni ng avoi ded costs.

While Virginia Power has not issued an RFP recently, it
requested and received waivers of the Rules as recently as 1996
and 1997.7 Further, its witness, M. Rigsby, testified during
the hearing that on the day the Application was fil ed,
August 11, 1998, the utility intended to "go to the market" for
at |l east 264 MWof additional capacity, and would go to the
mar ket by issuing an RFP.

The Comm ssion concl udes that the Conmpany's contention that

it could solicit conpetitive bids for power wthout regard for

" Application of Virginia Electric and Power Conpany, For a Certificate of
Publ i ¢ Conveni ence and Necessity Pursuant to Va. Code 8§ 56-265.2 and Joint
Application of Virginia Electric and Power Conpany, Ri chnond Power
Enterprise, L.P. and Enron Power Marketing, Inc., For authority to enter into
a purchased power contract wi thout conpetitive bidding, Case No. PUE960062,
Final Order, Novenmber 18, 1996. Application of Virginia Electric and Power
Conpany, Virginia Power SPC-1, Inc., Virginia Power SPC-Il, Inc. and
Cheasapeake Paper Products Conpany, For issuance of Certificates of Public
Conveni ence and Necessity Pursuant to Va. Code § 56-265.2 and rel ated

regul atory approvals, Case No. PUE950131. The exenption was granted in a
1997 Conmi ssion order that was |ater w thdrawn.




or conpliance with the Rules is unfounded and untenable. W
find that Virginia Power presently has an active bidding
pr ogr am

It is simlarly unreasonable for the Conpany to contend as
it didinits responsive pleading filed Septenber 16, 1998, that
it has no long-termresource plan as contenpl ated by the Rul es.
Rule Ill states that any utility's need for capacity identified
in an RFP "should be consistent with its |long-termresource
pl ans. The capacity need identified by an investor owned
electric utility should be consistent with the resource plans
filed nost recently with the Comm ssion.” Virginia Power
subsequent |y acknow edged through its wi tnesses Cartwight and
Green that the capacity need identified in this proceeding is
consistent wwth Virginia Power's nost recent |ong-termresource
pl ans and consistent with its plan "filed nost recently with the
Comm ssion. "

The Rul es apply.

We turn now to the request for an exenption fromthe Rul es.
W w il deny this request. Virginia Power's reason for the
exenption is that the Rules cannot accommodate the "quick
tinmetable" for adding the capacity in the year 2000.

In testinony filed with the Application, Virginia Power
W tness Cartwight asserted that unit construction nust begin on

the site sel ected approximately one (1) year in advance of the



pl anned in-service date for the units. This in-service date is

July 1, 2000.® M. Cartwight, in ore tenus testinmony during the

heari ng di scl osed, however, that construction in the form of

site preparation should begin by April 1, 1999.° Wile this date
was chal l enged as too early, the procedures that this Oder wll

i npl emrent are designed to, and will, accommpdate the Conpany

begi nni ng work on the Rem ngton site on April 1, 1999, as

pr oposed.

Concerni ng the Conpany's tinetable, evidence was brought
forward during the hearing that in 1988, while also soliciting
bi ds for peaking capacity, Virginia Power had i ssued an RFP on
Novenber 15, 1988, for capacity with an in-service date of
Decenber 31, 1989. Thus, the period fromissuance to capacity
availability was 13 1/2 nonths for the 1988 RFP. July 1, 2000,
is roughly 18 nonths fromnow. No persuasive reason was offered
to show that bids for supply of the July 1, 2000, capacity could
not reasonably be received and eval uated on a tinetabl e that
woul d accommodat e this schedul e.

During the hearing, as noted, Virginia Power reveal ed both

that it had finalized the contract for the purchase of the six

8 Exh. WRG-6, at 4.

° W note, however, that the April 1, 1999, date for beginning site
preparati on does not appear in the Conpany's Application or Suppl enental
Application, nor in its direct, supplenental, additional supplenental, or
rebuttal testinonies.
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CTs!® and also that it intends to soon "go to the market" with an
RFP. Its last reported intent is to solicit bids for 264 MW of
capacity for July 1, 2000, as well as bids for about 850 MNfor
July 1, 2001, and July 1, 2002. Virginia Power's intent to
solicit bids for power delivery on July 1, 2000, indicates its
belief that even its "quick tinmetable" can be accommvodat ed
within the Rules for sonme increnment of capacity. W are not
persuaded fromthe evidence that a solicitation for the 600 MV
of capacity represented by the units it asks to build cannot

al so be accommodated. Delivery of both increnents of capacity
will fall due on the sanme date.

To the extent that there is tine pressure present in this
case, the responsibility for such lies squarely with the
Conpany. Further, the record supports and the Rules require
that others be permtted an opportunity to supply sone or all of
the Conpany's identified peaking capacity requirenents.

We are also mndful of the valid concerns over increased
mar ket power expressed by Staff, the Attorney General, AOd
Dom ni on El ectric Cooperative, and others on cross examn nati on.
We share their concern that our approval of the proposed
construction programw || increase the Conpany's generation

mar ket power just when the Commonweal th may undertake to provide

0 Further, the Conpany disclosed that it had not finalized its construction
contract for installation of the units.

11



retail custonmer choice. |In light of these market power
concerns, we believe it appropriate for this Comm ssion to
encourage new entrants into Virginia's electricity market.

Therefore, we will order the Conpany to issue an RFP for at
| east the entire increnent of capacity needed by July 1, 2000,
and we direct our Staff to oversee the i medi ate devel opnent of
the RFP and to review the Conpany's eval uation of all responses
toit. The Staff is also directed to report any irregularities
or conplaints about the procedures pronptly to the Conmm ssion
for our further consideration. At the hearing, the Conpany
indicated that its RFP would be ready in a matter of days.
Accordi ngly, the Conpany should, no | ater than January 19, 1999,
at noon, deliver to the Staff its proposed RFP and the Staff
will pronptly review and anend the proposal, as it deens
appropri ate.

Thereafter, Virginia Power will dissem nate the RFP
approved by Staff broadly within the interested marketpl ace by
publication in appropriate newspapers and trade journals, by
distribution via the Internet, and by direct delivery of the RFP
to the Virginia |Independent Power Producers ("VIPP") and ot her
parties in this case, to parties that have previously entered
into purchased power contracts with Virginia Power, to
surrounding utilities, and to other organi zations of potenti al

suppliers. Responses for the capacity need identified for

12



July 1, 2000, will be received and consi dered on an expedited
schedul e set out below, while the solicitation process for the
2001 and 2002 capacity may occur at a nore neasured pace. The
Conmpany i s, however, free to include the 2001 and 2002 capacity
requirenents within the RFP to be issued in conformance to this
order, with notification that the scheduling of responses and
eval uation of these bids will be issued separately.

We again caution Virginia Power, as we did in our
January 1988 Order, to "guard against the tenptation to nake an
RFP overly restrictive in ternms of the types of projects which
coul d reasonably neet the threshold requirenents. It is
inportant that the process give a fair opportunity to al

participants. "

We direct the Conpany to consider any and al
options that mght reliably neet the identified need, including
those that would utilize power wheeled into Virginia Power's
service territory making use of the Conpany's avail able
transm ssion capability as identified during the hearing.

The RFP shall clearly state preferences for purchased power
arrangenents such as the nature, operating characteristics and
| ocation of capacity. The Conpany may al so i nclude appropriate

provi sions for discouraging frivolous bids and for requiring

surety for contracting parties. The Conpany shoul d consi der

111988 S.C.C. Ann. Rep. 298 (footnote 3).

13



bids for offers of up to 30 nonths, for offers to neet the
July 1, 2000, need. Provisions for extending such arrangenents
shoul d al so be consi dered by the Conpany.

The Conpany shall conpare any offers so recei ved agai nst
the benchmark cost of its proposed units as set out inits
Application as amended. W agree with Virginia Power that non-
price factors should be weighed | ess heavily than in earlier
solicitations. However, we believe that reliability is an
appropriate non-price factor for consideration. For exanple,
"iron in the ground®" wthin the Conpany's control area should be
viewed as being nore reliable than a proposal for firm energy
froman unspecified source. Consistent wth the market power
concerns raised by the Staff and other parties, mtigation of
Virginia Power's market power is another non-price factor for
consideration. W will grant an exenption from consideration of
additional non-price factors, to the extent such consideration
is mandated by the Rul es.

We further agree with the Conpany that, since the RFP to be
ordered herein may generate a wide variety of offers, it should
be exenpted fromthe Rules' requirenment of issuing a form
purchase contract together with the RFP

| f the Conpany's build option is the successful bid (and
its testinony indicates strong confidence that it wll be),

Virginia Power will be required to install the capacity at a

14



capped price not to exceed the anpbunt set out in its testinony
and Application. This "price cap” is needed to ensure that the
Conpany's and any potential bidder's financial risks are
conpar abl e.

Virginia Power's witnesses all expressed strong belief that
the market will unlikely be able to supply the entire increnent
of July 1, 2000, capacity at prices below the build option. The
witness for the Add Dom nion Electric Cooperative, M. Kappatos,
voiced a simlar opinion, as did the Staff. |[If, as is believed
by these entities, this is the case, then evaluation of any
responses to the RFP for the July 1, 2000, block of capacity
should not be difficult. However, the Conm ssion finds that the
Rul es, and sound policy, dictate that the narket be provided the
opportunity to express itself through the bidding process.

The Comm ssion also finds that the Conpany's contention
that there is a critical need for additional capacity in the
sumrer of 2000 is well-founded. |In order to neet this need, the
Comm ssion wll, pursuant to 8 56-234.3 of the Code of Virginia,
conditionally grant the Conpany the authority to nake financi al
expenditures for the proposed units at its Remngton site in
Fauqui er County. Virginia Power is authorized and directed to
begi n such necessary permtting and site preparation work as
needed to ensure the tinely installation of the proposed

conbustion turbines. The Conpany is to continue such activity

15



during the pendency of the bidding process, at its expense and
risk, until such tine as the Conm ssion orders differently. The
Conpany is further directed to naintain its ownership of the
conbustion turbines while this action remains pending. The

aut hori zation granted herein is conditioned upon the bidding
process uncovering no superior bid or bids for the supply of the
needed capacity.

The Comm ssion directs its Staff to review offers for
capacity for July 1, 2000, and to report to the Comm ssion as
set out below the results of its review of the Conpany's
eval uation of said offers. If no superior bids are received,
the Comm ssion will issue to Virginia Power certificates of
public conveni ence and necessity by further order, which may
i npose additional conditions relative to the Conpany's use of
the units.

Should reliable suppliers willing to neet the capacity
needs at | ower prices cone forward, the Comm ssion will issue a
further procedural schedule. W expect and direct Virginia
Power, however, to begin inmediate negotiation to finalize an
agreenent with any such supplier who conmes forward in response
to the solicitation and offers to neet any portion of the
identified capacity need at a superior price. Such
negotiations, if any, over final contract details need not await

t he establishnment of the further procedures contenpl ated herein.
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Accordingly, I'T 1S ORDERED THAT:

(1) Virginia Power shall, no later than January 19, 1999,
at noon, deliver to the Comm ssion Staff its proposed Request
for Proposals ("RFP");

(2) Staff shall review and, if necessary anend, the RFP
and return the docunent to Virginia Power on or before
January 21, 1999;

(3) Virginia Power shall imedi ately cause the RFP
approved by Staff to be published and distributed as di scussed
her ei n;

(4) Interested parties shall submt to the Conpany, and
may submit to the Conm ssion's Division of Energy Regul ation,
responses to the solicitation for the July 1, 2000, capacity on
or before March 26, 1999;

(5) Staff shall file with the Cerk of the Conmm ssion on
or before April 2, 1999, a prelimnary report detailing whether
it appears that any responses so received indicate supplier or
suppliers willing and able reliably to neet the need at prices
bel ow t he Conpany's build option, and if so, how nuch further
anal ysis of such offer or offers is required,

(6) To the extent that the requirenments of this Order do
not conply with the Rules, appropriate exenption therefromis

gr ant ed;

17



(7) The financial expenditures of Virginia Power proposed
herein are approved, conditioned as set forth herein, pursuant
to Code of Virginia 8§ 56-234.3; and

(8) This matter is continued for further order of the

Conmi ssi on.

18



